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Current Lopics. 

‘© 4 MERICAN Lawyers and Their Un- 

making ” is the title of an interesting 
paper which Perey L. Edwards, of Owasso, 
Mich., contributed to a recent number of the 
Michigan Law Journal. Mr. Edwards de- 
clares that the advent of the law school has 
furnished ample relief to the one-time aching 
necessity in this country for more lawyers, 
and quotes statistics to the effect that there 
are now in the United States not less than 
yo,000 practicing lawyers, good, bad and in- 
different, a ratio of 1 to about 800 of the 
population — and more coming. According 
to a report made at the meeting of the Amer- 
ican Bar Association, last year, there are 85 
law schools in the United States, with an at- 
tendance approximating 10,000 students. A 
very rapid increase is shown, in additional 
statistics, to have occurred since the year 
i870. In that year the schools reported 
1,611 students; in 1886, 3,054; in 1891, 6,106; 
in 1894, over 7,600. It is not doubted that 
these schools are doing good work in better 
equipping men and women for the work of 
the profession, but the writer emphatically 
dissents from the belief, held by some, that 
this great preponderance of lawyers in our 
land is the result of the law of supply and de- 
mand. Again dropping into statistics, Mr. 
Edwards shows that France, with a popula- 
tion of about 40,000,000, has only 6,000 law- 
yers, and Germany, with a population of over 
45,000,000, has but 7,000, these figures giv- 


Vor. 56 — No. 3. 








ing a ratio of 1 to less than 5,000 in France, 
and 1 to about 6,500 in Germany. Mr. Ed- 
wards next proceeds to show that the 
sources of revenue to law offices, in this 
country, despite this marvelous increase in 
the number of lawyers, have been, one by 
one, cut off, until but little now remains ex- 
cept court work. This explains, to a great 
extent, why it is that so many lawyers in 
this country have been forced to go into 
other pursuits as an aid in helping out a 
meagre income from the legitimate practice 
of the law, or, as Mr. Bryce puts it, why so 
many American lawyers are “ practically just 
Mr. 
Edwards thinks it is safe to say that, approx- 


as much business men as lawyers.” 


imately, fifty per cent. of the ordinary reve- 
nues of the old-time law office have been 
cut off in recent years. Since banking insti- 
tutions have engaged in the semi-profes- 
sional occupation of collecting claims and 
rents, and loaning money, and taking securi- 
ties, and since the business of conveyancing, 
which at one time was inseparable from a law 
office, is now no longer the necessary ad- 
junct which it was, lawyers have found their 
In this con- 
dition of affairs politics has proved an im- 
portant the gorged 
condition of the profession, while many 


income very greatly reduced. 


vent in relieving 
others, whose tastes are literary, turn to law- 
writing and compiling. This explains why 
the production of text-books, encyclopedic 
works, digests, works on practice, reports, 
etc., with the eternal revision, amplification 
and repetition, has increased at such a rate as 
to make the path of the practitioner of to- 
day as difficult to follow as was that of Bun- 
yan’s hero. This amazing, appalling flood 
of legal products causes Mr. Edwards to ex- 
claim: * What a difference between the times 
of Marshall, Reeve and Gould and the pres- 
ent! Then less than a score of books were 
considered to well equip a lawyer for prac- 
tice, where a thousand are now used.’ As 
England has been dubbed a nation of shop- 
keepers, so, Mr. Edwards thinks, may Amer- 
ica become known as a nation of lawyers. 
He does not, however, offer any suggestions 
as to how the congested condition of the pro- 
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fession is to be relieved, probably for the 
reason that the problem is too difficult a one 
of solution. 


The experiment of a midsummer session 
of the Appellate Division of the Supreme 
Court, which was tried with success last year 
in the First Department, will be repeated 
there next August. The sittings will begin 
on the first Monday of the month, and will 
continue until the calendar is exhausted. 
The court will be composed of Patterson, J., 
presiding, and Rumsey, Williams, O’Brien 
and, perhaps, Parker, JJ., as his associates. 
Under ordinary circumstances, Mr. Justice 
Barrett, as the senior associate, would pre- 
side, but he is just recovering from a very 
serious and dangerous illness, which for a 
time threatened to terminate the career of 
that distinguished and versatile judge. It is 
confidently expected that he will be able in 
the autumn to resume his labors on the 
bench, and continue the work he has for 
many years performed in such a graceful, yet 
masterful, manner. Judge Van Brunt, who, 
as presiding justice, sits continuously during 
nine weary and anxious months, is well enti- 
tled to the summer respite he ought to and 
does take. During Judge Barrett’s illness 
his place has been filled by Judge Alton B. 
Parker, of Kingston. Judge Parker is no 
stranger to the bar of the metropolis. He 
was for several years a member of the Gen- 
eral Term of the Supreme Court in the First 
Department, and he won an enviable reputa- 
tion from the excellence of his work in that 
court. His designation by Governor Black 
as the temporary substitute for Judge Bar- 
rett was very gratifying to the court and to 
the counsel who practice in it. Judge Parker 
is prominently mentioned as a candidate for 
the chief judgeship of the Court of Appeals. 
As it is ordained that Chief Judge Andrews 
must leave the court at the close of the cur- 
rent year (and his retirement will cause uni- 
versal regret), a worthy successor would be 
found in Judge Parker, whose experience as 
a member of the second division of the Court 
of Appeals, of the General Term and of the 
Appellate Division of the Supreme Court 





peculiarly qualifies him for the high office 
his friends covet for him, and which he 
would fill with dignity and conspicuous 
ability. 


“ Hail poetry! Thou heaven-born maid, 
Thou gildest e’en the lawyers’ trade. 
Hail glowing font of sentiment! 

All hail! all hail! divine emollient.” 


Thus, taking one little liberty with the 
verse, wrote Gilbert, in his opera, “ The? 
Pirates of Penzance.” It is not every day! 
that the power of poetry, especially of the! 
home-made sort, is demonstrated in court 
proceedings, and a recent case in point is, 
therefore, worthy of notice. The “ divine 
emollient ” was invoked by Hon. Mirabeau 
L. Towns, in opposition to the application of | 
the defendant in the suit of Charles E. and 
Rufus Tayntor against Thomas S. McFar- 
land, to change the. place of trial from 
Brooklyn to Buffalo. Plaintiffs alleged that 
they prepared the plans for a mausoleum to 


be erected in Forrest Lawn Cemetery, Buf- 7 


falo, for Mr. McFarland and his family, and 
offered to build the tomb for $5,000, getting 
from him a solemn promise that none should 
see the plans besides himself, except his wife 
and daughter. They allege that he returned 
the plans and employed another person to | 
build the mausoleum, using their plans al- 
most bodily, and paying nothing for them. 
They sued for $1,000 damages. Mr. Towns, 
in opposition to the motion for a change of 
venue, made an able argument, which he 
wound up by dropping into verse as follows: 


“From the land of cakes, of Burns, Carlyle and 
Scott, 

McFarland came with us to cast his lot, 

He challenged fortune; with his trusty thistle 

He stung the goddess, false and fair and fickle, 

Till she became his maiden meek and true, 

And loved him surely better than he knew. 

At any rate, she made his fortune rise, 

And he to follow mounts the starry skies; 

But e’er he went, this temple for his bones 

He built of granite, one of the hardest stones; 

And o’er the door he moved the sculptor’s hand, 

To hew deep down the name of McFarland, 

In letters broad, in depth more than an inch, 

And yet the patient granite does not flinch, 

Though gaping wounds strike on our wondering 
eyes, 
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That here McFarland’s dust eternal lies. 
Who planned this vault? His name, O friend, was 
Tayntor, 

But here, alas! it is our praise grows fainter, 

For be it told, this tasteful architect 

Has never yet been able to collect 

His dittle bill. Mac still would not defray, 

And while he treads with saints the starry way 

We walk in court to get poor Tayntor’s pay, 

And find it harder than his mausoleum 

To get from Scottish Mac his ‘ nervus rerum.’ ” 
Now, whether Judge Dickey, before 

whom, at Brooklyn, the application was 

made, was so enamored of Mr. Towns’ verse 


its seductive influence, or whether, steeling 
his heart against all poetic blandishments, he 
decided the matter on more practical 
certain it is that the application was denied, 


and the suit will have to be tried in Brook- 


lyn, which, most fittingly, is surrounded by 


cemeteries. What further surprises this poet 


laureate of practice may have planned to 


spring upon court and jury, when the case 


ind 


comes to trial, we do not care to say, but it 
would be well for the defendant’s attorneys 
to be prepared. 


Another example of legislation that fails 
The 
legislature of that State gravely considered 
and deliberately passed a bill which provided 


New Jersey. 


that any person sending a libelous communi- 
cation to a newspaper, which communication 
is published, shall be equally guilty with the 
newspaper. The conclusion seems to be ir- 
resistible that the members of the legislature 
who voted for this act supposed that suits at 
law were brought against newspapers or 
magazines, whereas even school children are 
presumed to know that the publisher or edi- 
tor, not the newspaper, must be proceeded 
against. Of course, Governor Griggs vetoed 
the bill, and in doing so took occasion to 
point out the manifest absurdity of its pro- 
Such instances as this are calcu- 
lated to remove what little confidence still 
remains in the public mind in the capacity of 
the average legislator to properly draft a bill, 
and, in addition, emphasize the need, in 


Visions. 








every State legislature, of a commissioner, 
whose duty it shall be to see that proposed 
legislation is in proper form, before it gets 
into or through the legislative hopper. 


The decision of the Appellate Division of 
the New York Supreme Court, First Depart- 
ment, in the matter of the appraisal of Jay 
Gould's estate, which was recently handed 
down, is of considerable importance, as set- 
tling a disputed question as to the rights of 
testators. The may be remem- 
bered, was appraised at $78,000,000. The 
controller raised the question that the legacy 
of $5,000,000 to George J. Gould, and the 
expenses of the administration, should not 


estate, it 


have been deducted in arriving at the value 
of the property for the purposes of taxation. 
The executors contended that there was an 
over-valuation of the property, objecting to 
the method of valuing securities, and that 
the amount allowed for the commissions of 
the executors was too small. The deduction 
of the $5,000,000 legacy to George J. Gould 
was made on the ground that it was given in 
pzyment of an indebtedness owing to the 
estate, and was not, therefore, taxable under 
the statute. The controller’s contention was 
that it was not given in payment of any legal 
debt, but was a gift or gratuity from dece- 
dent. The court, in an opinion by Justice 
Williams, which is concurred in by Presiding 
Justice Van Brunt and Justices Rumsey and 
Patterson, holds that the question was one 
of fact, which was properly determined by 
the appraiser. Upon all the evidence before 
the appraiser bearing upon the question, the 
court thinks the finding was properly made 
that this legacy was given in payment of a 
debt, and not as a gift or gratuity. The 
court adds: 

“Tt was clearly a debt which could have 
been enforced against the estate, if its pay- 
inent had been resisted. It was competent 


for the father and son, in 1880 or 1881, to 
make the agreement for the performance of 
the services, although the son was then un- 
der age. The agreement was made and was 
acted upon, not only during the minority of 
the son, but for six or seven years after he 
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came of age. No rate of compensation was 
originally agreed upon, but in 1892, before 
the decedent’s death, such an agreement was 
cearly made, and both parties assented to it 
in the clearest terms. * * * We see no 
reason to doubt that the intention of the de- 
cedent was to make the provisions purely as 
compensation for the services rendered, and 
that being so, the indebtedness was fully es- 
tabiished, not only as against the estate oi 
the decedent, but also for the purpose of the 
valuation of the property of the decedent for 
taxation under the statute.” 

The court holds that the surrogate rightly 
decided in deducting the expenses of admin- 
istration and for commissions of the execu- 
tors, and that the proper rule was applied in 
ascertaining the value of the securities of the 
cecedent. 

Justice Ingraham gives a dissenting opin- 
ion in reference to the legacy to George J. 
Gould. “The whole intention, as ex- 
pressed,” Justice Ingraham says, “ seems to 
me to point clearly to the idea that what the 
testator did was intended as a voluntary 
gratuity to the son in recognition of the de- 
votion that the son had shown to his father. 
It was rather a bequest to the son in addition 
to that given to his other children as a recog- 
nition of the devotion that the son had 
shown to his father than the distinct recog- 
nition and payment of an existing legal obli- 
gation.” Justice Ingraham holds also that 
the appraisement of the securities belonging 
to the estate at the amount fixed by the ap- 
praiser was clearly excessive. 


According to letters of correspondents, 
published recently in the London Times, 
while theoretically imprisonment for debt in 
England is a thing of the past, practically it 
is still a matter of everyday occurrence. An 
examination of the last volume of Judicial 
Statistics shows that the warrants of com- 
mitment in county courts in 1894 amounted 
to over 85,000, and the number of debtors 
imprisoned was 7,684. It is argued that, in- 
asmuch as section five, sub-section two, of 
the act of 1869 requires that jurisdiction to 
commit to prison shall only be exercised 





where it is proved that the debtor either has, 
or has had since the date of the judgment, 
the means to pay, and has refused or ne- 
glected to do so, the actual imprisonment 
seems to argue contumacy upon the part oj 
the debtor for which he may not improperly 
be punished. It is said to be the custom for 
debt collectors — companies as well as indi- 
viduals — to buy up bad debts, and then to 
enforce them by threats of imprisonment, 
thus making the body of the debtor a se- 
curity for the debt in favor of an assignee 
who is willing to rely on such a security, 
rather than the mere punishment of contu- 
macy in paying a debt which the debtor has 
the means of paying. Judge Harington, ina 
letter to the Times on the subject, strongly 
advocates the abolition of imprisonment as a 
remedy for the enforcement of judgments for 
civil obligations, subject to certain excep- 
tions, where, for instance, it has been ob- 
tained by misrepresentation, or in actions for 
The facts and statistics here briefly 
ziven constitute sufficient evidence that radi- 


wages. 


cal reforms are needed, and while the present 
agitation of the subject is not likely to lead 
to an immediate change in the statutes re- 
specting imprisonment for debt, reform is 
bound to come, sooner or later. 


Dr. Talmage, in the course of a recent ser- 


mon on lawyers and the temptations to 
which they are subject, paid a high and de- 
served compliment to the legal profession. 
“ T have yet to find,” said he, “a class of men 
more genial or more straightforward. There 
are in that occupation, as in all our occupa- 
tions, men utterly obnoxious to God and 
man; but if 1 were on trial for my integrity 
or my life, and I wanted even-handed justice 
administered to me, I would rather have my 
case submitted to a jury of twelve lawyers 
than to a jury of twelve clergymen. The 
legal profession, I believe, have less violence 
of prejudice than is to be found in the 
sacred calling.” This is a clear and straight- 
forward expression of a well-known truth, 
but there are not many clergymen who would 
so frankly acknowledge it as Rev. Dr. Tal- 
mage has done. 


i 


mi 
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Hotes of Cases. 


The estimation in which Dakota divorces are 
held by the courts of this State may be gathered 
from a decree of the Appellate Division of the 
New York Supreme Court, First Department, in 
the suit of Henry P. McGown, for divorce from 
his wife. Mary E. McGown. In September last 
Mrs. McGown secured a divorce from her husband 
in North Dakota, and then married again in that 
State. 
husband the decree was granted in the present ac- 
tion. In his opinion Justice Patterson said, in 
part: “It is unnecessary to discuss the question of 
defendant’s second marriage, as between the par- 
ties to it, and under the law of North Dakota. 
Under the law of this State, the marriage between 
the plaintiff and defendant was not dissolved by 
the decree of the Dakota court. The defendant 
still remained the wife of the plaintiff, and while 
so remaining she cohabited with another man and 
lived with him matrimonially. The status of the 
defendant in the courts of this State as to the 
plaintiff is to be fixed and defined by the law of 
this State, and not by that of the State of North 
Dakota. The plaintiff was entitled to sue here 


Because of her relations with her second 


ceed upon the basis that his marriage with the de- 
fendant was, in this State, still intact and undis- 
solved. He was her husband, she was his wife, 
and while that relation existed she had relations 
with another man. What contract she voluntarily 
made with that other man is of no consequence as 
affecting this plaintiff. It is her act that consti- 
tutes the and no matter under what 
claimed sanction she may have performed it, she 


offense, 


cannot excuse it as to him, or keep him bound to 
that marriage by claiming immunity through a de- 
cree of a foreign tribunal in no wise binding upon 
him in this jurisdiction, and which cannot here 
take away or impair his right in any respect.” 
The custody of the child of the marriage was 
awarded to the father. 

In the case of Boatwright v. Chester & Media 
Electric Ry. Co. (4 Pa. Sup. Ct. 279), the defend- 
ant company had sent out an excursion train of 
three cars, in charge of a motorman and two con- 
ductors, with about 225 passengers. As the cars 
neared the plaintiff, who was riding in a buggy 
with a friend, the passengers became uproarious, 
blew horns, waved flags, etc., and frightened the 
horse so that he ran away, upsetting the buggy and 
injuring the plaintiff. The trial judge refused to 
charge that the verdict of the jury must be for the 
defendant. The Superior Court held this to be 
error, and reversed the judgment, which was for 
the plaintiff, on the sole ground that the company 
was not responsible for the noise made by the 
passengers. The reasons for this holding were as 





follows: “If the company deliberately loaded its 
cars with excursionists equipped with horns and 
flags, knowing they intended to wave flags and 
blow horns along the route, and thereby frighten 
horses lawfully upon the highway, for such con- 
duct it might be held liable. Or, if it knowingly 
permitted such demonstrations from time to time 
as a part of its business upon the road, so as to 
become a nuisance and constant menace to per- 
sons driving vehicles upon the highway, they un- 
doubtedly would be liable for such nuisance and 
But there are no such circumstances in 
* %* * There was no evidence that the 
company, its conductors or employes, anticipated 


menace. 
this case. 


any unusual noise on the part of the passengers. 
* * * The company was under no obligation to 
provide a police force in anticipation of riots. 
* * * The sudden outburst of passengers in a 
noisy demonstration was not an occurrence that 
the appellant was bound to anticipate or guard 
against.” 


the 
rendered by 


An interesting decision as to duties of 
national bank directors the 
United States Circuit Court for the western dis- 
trict of Michigan in the case of Gibbons v. Ander- 
son (80 Fed. Rep. 345). It was held that the direc- 
tors of a national bank do not discharge their 


was 


duty by merely selecting officers of good reputa- 
tion, and then leaving the bank’s affairs in their 
hands, but are bound to maintain a supervision of 
its business, and to know, at least, on what se- 
A re- 
ceiver of a national bank may sue the directors 
where the directors 
were so negligent as to make practically no exam- 
ination of its affairs, and to hold meetings only at 
rare intervals, and at such meetings to limit their 
business to the election of directors and the declar- 
ation of dividends. 


curity its large lines of credit are given. 


for malfeasance of officers 


In arbitration Wright and City of Toronto, the 
question was as to the liability of municipality 
under section 483 of Municipal Act of Ontario for 
damages done by closing and deviation of a high- 
way (York street) to the business of claimant, a 
tenant of hotel property abutting on the highway 
closed. The official arbitrator, James A. Proctor, 
held that the municipality was liable to compen- 
sate claimant, although by-law authorizing work 
was not passed; that damage to business was re- 
coverable though no land was taken, and that 
claimant was entitled to compensation for future 
damage caused by deviation of highway. The 
report of the arbitrator embodies a full discussion 
of all the important questions involved. It was 
contended on behalf of the city that they had the 
right to close up York street, below Esplanade 
street, having acquired from the crown the right 
to the water lots in front of York street, and that 
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in thus using their property they were not legally 
bound to give any compensation to claimant, even 
though the destruction of the thoroughfare down 
York street to the water front did cause the claim- 
ant damage. The arbitrator is unable to give ef- 
fect to this contention. It was established to his 
satisfaction that there was a public thoroughfare 
down York street, passing the hotel in question 
(Walker House), to the water. That right was 
established by user for many years (if not by 
actual grant), and could not be destroyed by the 
corporation of the city without compensation to 
those specially injured. *‘The contention cannot be 
well founded that the municipality could, by ac- 
quiring the land or water lot at the foot of York 
street, or any other street, fill it and thus stop up 
the approach to the water which the public may 
have for years enjoyed, without compensation to 
those specially injured beyond the effect on the 
general public. It is true that the municipality is 
the owner of the streets as trustee for the people, 
but it is equally well established that the corpo- 
ration cannot alter or change the streets or use 
them for another purpose without compensation to 
any person specially injured. So that any one 
holding or occupying property upon any such 
street so altered or changed or stopped up may 
claim compensation if his injury is of a special 
character. This doctrine is laid down in the 
American and English Encyclopedia of Law, vol- 
ume 6, page 557.” The arbitrator also found that 
the substituted roadway did not afford the Walker 
House an equally good and available thoroughfare 
to the water front as formerly, or as York street 
extended on the surface would do. No one pass- 
ing over this new way would pass so near the 
Walker House as when formerly passing down 
York street. The arbitrator, after much consider- 
ation, also arrived at the conclusion that the claim- 
ant, Wright, as the occupier of the premises 
known as the Walker House, was entitled to com- 
pensation for the injurious affecting of his inter- 
ests; in other words, that “ owner or occupier” 
meant tenant as well as owner. 


a 


THE NEUTRALIZATION OF SUB-MARINE 
TELEGRAPHIC CABLES. 


HE recent interruption and consequent incon- 
venience resulting from a refusal to receive 
cable messages destined for the territory of one or 
the other contending parties during the late war 
between Greece and Turkey, again invites atten- 
tion to a matter of great interest in respect to the 
international status of submarine cables. When 
the transatlantic cable was finally successfully laid 
and its operation assured, in 1858, the scientific 
and mechanical experts who contributed to its 
permanent establishment, and a limited number 
having special knowledge, who appreciated the 





full significance of the achievement, realized its 
momentous possibilities, and understood that a 
new force had been introduced into the economic 
and political system of the world and placed at the 
service of man. But to the general public it was 
still something of a mystery and an agency of un- 
appreciated potentiality. The success 
cable was due to the undaunted energy, intrepid- 
ity and mechanical skill of American citizens, 
aided by a few Scotch and English scientists and 
capitalists, the record of whose services is fortu- 
nately preserved in the story of the Atlantic cable. 
The ultimate relation of submarine cables that 
were destined to circle the habitable globe to the 
political as well as to the economic system was 
early recognized in the United States; and the 
policy of safeguarding them internationally was 
suggested by President Buchanan in the first offi- 
cial communication transmitted from the United 
States to London, August 5, 1858. The message 
of Queen Victoria expressed the fervent hope that 
the electric cable would prove an additional link 
between the common nations, whose friendship is 
founded upon their common interest and recipro- 
cal esteem. The admirable reply of 
Buchanan contained the following aspiration: 
“ May the Atlantic telegraph, under the blessing 
of heaven, prove to be a bond of perpetual peace 
and friendship between the kindred nations, and 
an instrument destined by Divine Providence to 
diffuse religion, civilization, liberty and 
throughout the world. In this view will not all 
nations of Christendom spontaneously unite in the 
declaration that it shall be forever neutral, and 
that its communications shall be held sacred in 
passing to their places of destination even in the 
midst of hostilities?” 

Replying to an invitation to attend a celebration 
commemorative of its achievement, Prof. Henry, 
who had recently resigned a chair at Princeton 
Universitytoaccept the secretaryship of the Smith- 
sorian Institution, wrote: “This is a celebra- 
tion such as the world has never before witnessed. 


law 


It is not alone to commemorate achievements of | 


individuals, or even of nations, but to mark an 
epoch in the advancement of our common human- 
ity.” 

The public service which the sub-marine cable 
was to perform was the argument which pre- 
vailed and secured an appropriation of public 
funds, under the provisions of which the secretary 
of state was authorized to enter into a contract 
with the promoters of this private enterprise. The 
title of the act was “An act to expedite tele- 
graphic communication for the uses of the gov- 
ernment and its foreign intercourse.” (U. S. 
Stats L., Vol. xi, pp. 187, 188.) The act also pro- 
vided for the aid of the United States, by furnish- 
ing ships in laying the cable. 

It would seem that public interest, as well as a 
wise policy, would recommend unhesitatingly in 
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respect to submarine cables what was suggested 
by the president in the matter of their neutraliza- 
tion. And such has been to some extent the case, 
as will be seen hereafter. As a result of acquies- 
cence in such a policy, conferences of the nations 
were held at Paris, upon invitation of the govern- 
ment of France, in the year 1882, and in succeed- 
ing years as late as 1887, at which recommenda- 
the safeguard and protection 
which resulted in appropriate 
legislation by nearly all the States interested. This 
legislation has been understood to contemplate 
and have reference to time of peace. But 
so far as complete neutralization is concerned, the 
desired and essential end has not yet been reached. 
And this brings us to the consideration of what is 
intended by “ neutralization,” 
which it is here employed. Before entering 
this, it will be instructive to review 
what has been said generally in respect of the 
meaning and scope of the term as usually em- 
ployed by writers on international law. Neutraliza- 
tion is one of those terms which, although in its 
origin having a somewhat technical meaning, has, 
as the result of customary employment, received 
a wide application. As used at different times 
and in differing relations, it has a natural, a re- 
strictive and an extensive signification. The root 
term, “neutral,” and its adjective, “ neutrality,” 
have been long in common use to denote the atti- 
tude and character of a noncombatant nation or 
community; and “ neutrality,” in this situation, is 
the antithesis of “belligerency.” “The term,” 
Holland, “has in recent times received a 
larger application. A condition of neutrality, or 
one resembling it, has been created, as it were, 
artificially, and the process has been called ‘ neu- 
tralization.’ ” 


tions were made for 
of submarine cables, 


in the sense in 


upon 


says 


When persons, things and places, 
though in fact belonging to a belligerent State, 
are invested with immunities to which, as so be- 
longing, they would not be entitled, they are said 
to be “ neutralized.” The same author insists that 
the phrase, “to neutralize,”” should mean “to be- 
stow by convention a neutral character upon 
States, persons and things which would or might 
otherwise bear a belligerent character.” But this 
seems to the writer a too limited definition. And 
as if sensible of such criticism, the author adds: 
“The term as thus defined may well be employed 
to describe what has been done with reference to 
Selzgium and Switzerland, or with reference to 
hospitals and surgeons. It is indescriptive of such 
limitations upon the sovereign rights of States as 
were imposed by the Treaty of Paris.” And his 
conclusions are thus expressed: “ Treaties are too 
valuable, and at the same time too fragile of tex- 
ture, to be exposed to tinnecessary strain; and 
treaties of neutralization, unless under very favor- 
able circumstances, are especially likely to be- 
come, as Frederick the Great said of treaties of 
guarantee, ‘a network of filigree, rather pleasing 





to the eye than practically useful.’”” The language 
above quoted is from an article entitled “ The 
International Position of the Suez Canal,” and its 
scope and relevance must of course be considered 
with reference to the time, circumstance and the 
subject-matter under discussion, as well as the 
standpoint from which it was discussed. There is 
obviously some difference between the neutraliza- 
tion of the Suez canal and the neutralization 
of international submarine cables under the 
point of view here considered; but the differences 
are not far to seek. And if the term “ neutraliza- 
tion,” as presently understood, is not sufficient to 
describe the status of an international cable that 
is properly and permanently safeguarded in the 
inidst of hostilities, it will not be difficult to find 
or to invent an appropriate term. 

A different view from that expressed by Hol- 
land is entertained by Amos, who considers treaties 
of neutralization as the most beneficial of all trea- 
ties. And when referring to artificial communica- 
tions between the territories of different States, or 
through the territory of one State, but connecting 
public international highways, the latter says of 
tics. And when referring to artificial communica- 
a course and method of neutralization which have 
already been fruitful in results, and are still likely 
to be still more so in times to come.” It is sug- 
gestive, and should be instructive, to recall here 
the fact that, on more than one point, this much 
discussed convention of 1850 between Great Brit- 
ain and the United States furnished a model for 
the draft of the neutralization by the seven powers 
of the Suez canal. 

The reasoning and arguments founded on com- 
mon interest and a wise policy, which were 
advanced to promote a convention for the neutral- 
ization of the Suez canal, will apply with greater 
force to secure appropriate action by the powers 
that shall at all times ensure the safeguard of sub- 
marine cables. 

What President Buchanan intended when ‘reply- 
ing to the friendly message of Queen Victoria is 
plain as language can make it: “In this view will 
not all nations of Christendom spontaneously 
unite in the declaration that it (the Atlantic cable) 
shall be forever neutral, and that its communica- 
tions shall be held sacred in passing to their places 
of destination even in the midst of hostilities.” 
Not less distinct or positive was the expression of 
Prof. Henry: “It is not alone to commemorate 
achievements of individuals, or even of nations, 
but to mark an epoch in the advancement of our 
common humanity,” that we celebrate the success 
of the Atlantic cable. 

Submarine cables derive their claim to inter- 
national safeguard partly to the fact that they trav- 
erse the high seas, and partly to the circumstance 
that by means of the most subtle, expensive, deli- 
cate and artificial instrument of communication 
they connect the territories of different States. 
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The international character of a submarine cable 
is accordingly determined not so much by the 
national character of its proprietors — whether 
State, corporate or individual —as by the circum- 
stance that its termini unite the territory of two 
or more independent States. And a distinction is 
recognized by some authorities between an inter- 
national submarine cable and a national sub- 
marine cable, as follows: An international cable is 
one which connects the territory of different inde- 
pendent States; a national submarine cable is one 
which unites the territory or the colonial posses- 
sions of a single independent State. The character 
of the charter or ownership of a submarine cable 
determines whether it is to be deemed foreign or 
national in respect to a particular State. Inthe ab- 
sence of any treaty protection, the destruction or 
mutilation of a submarine cable should be among 
those extreme acts of war which only a stern 
necessity will justify. The atrocities committed by 
the armies of Louis XIV. in the Palatinate in- 
spired an anonymous writer, in 1690, to protest 
against the excesses and wanton ravages of war; 
and he resolutely denounced the carrying off of 
monuments and objects of art of cities, churches 
and palaces, and considered the useless destruc- 
tion of these objects as a crime against posterity. 
What has been said as to the above objects applies 
with force to submarine telegraphic cables belong- 


ing to the enemy or to subjects of the enemy. 
“ Their destruction,” says a contemporary writer 


‘will often be useful, hence permissible. But a 
belligerent has no right (droit) over a cable uinit- 
ing two neutral territories, or connecting the ter- 
ritory of his adversary with a neutral territory, 
except in case of blockade, and no doubt also in 
case of necessity, as the result of war.” 
Notwithstanding the continued recognition of 
certain extreme rights of belligerents, some prog- 
ress has been made, under the influence of a 
wholesome public sentiment, towards an extension 
of the rights of neutrals, particularly in the direc- 
tion of safeguarding submarine cables. It is grat- 
ilying to recall the fact that the United States, 
as early as 1869, suggested a conference at Wash- 
ington to deliberate upon the best means for their 
protection. The Franco-Prussian war prevented 
the proposed conference at 
Various conferences have 
Brussels and Paris 
1884, at Paris, an international agreement de- 
manded by the United States was realized. 
Twenty-six States signed a convention concerning 
the protection of submarine cables, article one of 
which is in these terms: “ The present convention 
applies, outside of territorial waters, to all sub- 
marine cables established and which land on the 
territories, colonies or possessions of one or the 
other contracting parties.” Article 2: “ The break- 
ing or injury of a submarine cable, committed 
voluntarily or by culpable negligence, the result 


Washington. 
held at 
view; 


Rome, 
and in 


been 
with this 





of which is to interrupt or impede, in whole or in 
part, telegraphic communications, is punishable as 
a criminal offense, without prejudice to civil action 
for damages and interest. This provision does not 
apply to ruptures or injuries of which the authors 
had only in view the protection of their life or the 
safety of their boats, after having taken all neces- 
sary precautions to avoid these ruptures and in- 
juries.” Article 8: “The compecent tribunals to 
judge violations of the present convention are 
those of the country to which the boat on board 
of which the infraction was committed.” Article 
12: “ The high contracting parties engage to take 
or to propose to their legislatures measures neces- 
sary to ensure the execution of the present con- 
vention.” The parties to this convention have 
generally enacted appropriate legislation. The act 
passed by the United States is entitled “ An act to 
carry into effect the international convention of 
the fourteenth of March, eighteen hundred and 
eighty-four, for the protection of 
cables.” (Stats. L. 25, p. 41.) 


submarine 


In its resolutions on the subject of the protec- 
tion of submarine cables having international im- 
portance, the Institute of International Law, at the 
session of 1879, declared: 

I. “It would be very advantageous for the sev- 
eral States to unite in a declaration that the de- 
struction or paralyzation of submarine cables in 
the high seas is an offense against the law of 
nations, and to determine in a precise manner the 
criminal character of the acts and the punish- 
ments applicable; on the last point a degree of 
uniformity may be attained that is compatible with 
the diversity of criminal legislations. 

“The right to seize the guilty individuals, or 
those presumed to be such, may be given to the 
public vessels of all the nations, under conditions 
regulated by treaties, but the right to adjudicate 
should be reserved to the national tribunals of the 
captured vessel.” 


IT. “ That it is desirable that when telegraphic 
communications must cease,as the result of a state 
of war, it must be limited to measures strictly 
necessary to prevent the use of the cable, and that 
an end should be put to these measures, and that 
the consequences should be repaired as soon as 
the cessation of hostilities permit. 


III. “ That a submarine telegraph cable which 
unites two neutral territories is inviolable.” 


The United States diplomatic circular of 18690 
centained in its draft for a convention between the 
States a provision assimilating the wanton destrut- 
tion or impairment of a submarine cable to piracy: 
but the committee of the Institute of International 
Law, in 1879, refused to adopt this provision on 
grounds stated. There is much force in the sug- 
gestion of the United States. Why should not the 
State, corporation or individual that wantonly de- 
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stroys or paralyzes this now essential instrument 
of communication be considered and punished as 
hostis humani generis? It is shocking to contem- 
plate a situation that permits the well-being of 
inoffensive States and communities, and the or- 
derly conduct of public and private affairs, to be 
imperilled at the caprice of every fussy prince or 
potentate or half-civilized tyrant who puts the rack 
and torch in motion and calls it “ war.” A public 
sentiment is aroused to minimize armed conflicts 
and attendant excesses, and to maintain peace 
whenever practicable; and looking to this end, the 
civilization of the age demands consideration and 
freedom of action for neutrals though 
of belligerents shall be curtailed. The 
public voice calls loudly for reform in this direc- 
tion; and the question presses, Shall the orderly 
conduct of the affairs of the world be controlled 
by neutrals, or be surrendered to belligerents? 
Shall a single nation, however great or powerful, 
or an unholy combination of States, make the law 
and dictate terms to the great majority of domi- 
rant States? 

At an international conference for the protection 
of submarine cables, held at Paris in 1882, it was 
proposed to neutralize submarine cables, and a 
draft convention to this effect was prepared, but 
has not yet been adopted by the powers. The 
first article was in these terms: “ The present con- 
vention applies, outside of territorial waters, to all 
submarine cables legally established between the 
territories of the high contracting parties.” The 
convention only applies outside of territorial 
waters, because it is here a question of regulating 
the common use of the high seas; and it includes 
all cables legally established, for the reason that 
the commission desired to indicate that no distinc- 
tion was to be made between cables belonging to 
a State or to private companies. 

Article 15 of the convention of 
of March, 1884, is thus 
well understood that the 
present convention do not restrain the  lib- 
erty of action of belligerents. At the moment 
of subscribing, Lord Lyons, in the name of the 
government of Great Britain, declared: “ The gov- 
ernment of her majesty understands article 15 in 
this sense, that in time of war a belligerent signa- 
tory of the convention shall be free to act, in re- 
gard to submarine cables, as if the convention did 
not exist.” A declaration in an analogous sense 
was made by M. Leopold Orban, the Belgian 
plenipotentiary. 

Thirteen submarine cables traverse the North 
Atlantic between 60 and 40 degrees latitude. 
Eleven of these connect the Canadian provinces 
and the United States with the territory of Great 
Britain: two (one American, the other Anglo- 
American) land in France. Of these seven 
are largely owned, operated or controlled by 
American capital, while all the others are 
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under English control and management. 
is but one direct 
the territory of 
continent of 


There 
cable connecting 
the United States with the 
Europe, and that is the cable 
owned and operated by the Compagnie Frangais 
Cables Telegraphiques, whose termini are Brest, 
France, and Cape Cod, on the coast of Massachu- 
setts. All these cables between 60 and 40 degrees 
latitude, which unite the United States with 
Europe, except the French cable, are under Amer- 
ican or English control, and have their termini in 
the territory of Great Britain or the United States. 
In the event of war between these countries, un- 
less restrained by conventional act, all these cables 
might be cut, or subjected to exclusive censorship 
on the part of each of the belligerent States. 
Across the South Atlantic there are three cables, 
one American and 
mini are Pernambuco, 
Africa, and 

ing English 

traversing the 
English 


submarine 


English, whose 

Brazil, and St. 
Portugal, with connect- 

England, one directly 
high seas between Lisbon and 
territory, and one touching at Vigo, 
Spain, at which point a German cable company 
has recently made a connection. The multiplica- 
tion under English control of submarine cables 
has been the consistent policy of Great Britain; 
and to-day her cable comunications connect the 
home government with all her colonies and with 
every strategic point, thus giving her exceptional 
advantages for commercial as well as for political 
purposes. The schedule blanks of rates of the 
English companies contain the following provis- 
ions: “ The despatches of the imperial government 
shall have priority when demanded. The cable 
must not, at any station, employ foreigners; and 
the lines must not pass through any office, or be 
subject to the control of any foreign government. 
In the event of war,the government (of Great Brit- 
ain) may occupy all the stations on English terri- 
tory or under the protection of Great Britain, and 
it may use the cable by means of its own em- 
ployees.” 

It is not a pleasing reflection that in the actual 
situation the United States is at a great and em- 
hbarrassing disadvantage. Meanwhile it would 
seem to be the policy of the United States to over- 
come this disadvantage by the multiplication of 
submarine cables under American or other com- 
veting foreign ownership and control. 

Although somewhat indeterminate, the policy of 
the United States in respect to the landing of for- 
eign submarine cables, at least, as the 
executive branch of the government is concerned, 
appears to be based chiefly upon considerations 
that shall guard against consolidation or amalga- 
mation with other cable lines, while insisting upon 
reciprocal accommodations for American corpo- 
rations and companies in foreign territory. The 
authority of the executive branch of the govern- 
ment to grant permission is exercised only in the 
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absence of legislation by congress regulating the 
subject, and concessions of the privileges hereto- 
fore have been subject to such further action by 
congress in the matter as it may at any time take. 
Several bills are now pending in congress relating 
to the landing of foreign submarine telegraph 
cables within the United States, and regulating the 
establishment of submarine telegraphic cable lines 
or systems in the United States. As this article is 
going to press, it is reported that the president has 
refused permission to a foreign cable company to 
land a new cable within the territory of the United 
States, and that the question raised as to the 
power of the Federal government to deny ad- 
mission to the cable will be referred to the attor- 
ney-general for an opinion. Meanwhile the 
executive branch of the government holds to the 
doctrine that such landing can only be by express 
authorization of congress. The question of the 
landing of foreign cables received some consider- 
ation from the late attorney-general, in connection 
with an injunction suit brought by the United 
States against certain corporations engaged in 
placing on the coast of New York a cable having 
foreign connection. And he suggested for the 
consideration of congress whether it would not be 
wise to give authority to some executive officer to 
grant or to withhold consent to the entry of such 
foreign enterprises into this country on such terms 
and conditions as may be fixed by law. 

The principal and most important submarine 
cables traversing or connecting the great oceans 
aré owned and operated by private corporations or 
companies. Thev are in number 310, and their 
length in nautical miles is 130.754. The length of 
cables owned or overated by State governments is 
in nautical miles 18,132. 


The policies of States, the movements of fleets 
and armies, and the regulation of the markets of 
the commercial world, depend upon advices, com- 
munications and orders that are habitually trans- 
mitted through the agency of submarine cables. 
In this view. the first aim is to safeguard from 
wanton destruction the delicate and expensive 
mechanism of these cables: the second is to re- 
strain within the narrowest limits practicable in- 
terruptions in the operation of cables, even in the 
midst of hostilities; and the third is to encourage 
the establishment and extension of submarine 
cables owned and operated by American capital. 
All these ends may be advanced by the agreement 
of the powers to neutralize absolutely the sub- 
marine cable systems of the world. To do this 
will be a step in the direction of extending inter- 
national jurisdiction, which is to be a controlling 
feature of the new periodical about to be estab- 
lished at Berlin, and to be printed in German, 
French and English, under the name of “ Kosmo- 
dike.” ALEXANDER PorRTER Morse. 


Wasuincton, D. C., July, 1897. 








O'CONNELL AS A LEGAL RACONTEUR. 
Ww feel that we are not wearying the patience of 

our readers, but, on the contrary, placing 
before them matters of great interest in profes- 
sional circles, by reproducing some further anec- 
dotes of Mr. O’Connell’s experiences at the bar, 
which, after the lapse of half a century, have been 
forgotten in Ireland, and 
lish lawyers. 

“Tn my journal,” writes Mr. O’Neill Daunt, “ of 
the 5th Nov., 1840, I find, among other memo- 
randa, some interesting forensic recollections of 
©'Connell. Hedges Eyre, an Orange leader, had 
invariably engaged O’Connell as his counsel. On 
one occasion, a brother Orangeman severely cen- 
sured Hedges Eyre for employing the Catholic 
leader. ‘You've got seven counsel without him, 
and why should you give your money to that 
Papist rascal?’ 


are quite fresh to Eng- 


Hedges did not make any imme- 
diate reply, but they both remained in court watch- 
ing the progress of the trial. The counsel on the 
opposite side pressed a point for nonsuit, and car- 
ried the judge along with him. O’Connell remon- 
strated against the nonsuit, protesting against so 
great an injustice. The judge seemed obdurate. 
“Well, hear me, at all said O'Connell. 
‘No, I won't,’ replied the judge; ‘I’ve already 
heard the leading counsel.’ 


events.’ 


counsel, my lord,’ rejoined O’Connell, ‘and more 
intimately aware of the details of the case than 
my brethren; I entreat, therefore, you will hear 
me.’ 
five minutes O’Connell had argued him out of the 
nonsuit. ‘ Now,’ said Hedges Eyre in triumph to 
his Orange confrére, ‘now do you see why I gave 
niy money to that Papist rascal?’ ” 

O’Connell related this story of a physician who 
had been detained for many days at the Limerick 
Assizes, to which he had been subpoenaed as a 
witness. He pressed the judge to order him his 
“On what plea do you claim your ex- 
demanded the judge. “On the plea of 
my having suffered personal loss and inconveni- 
ence, my lord,” replied the simple applicant; “I 
have been kept away from my patients these five 
days —and if I am kept here much longer, how 
do I know but they’ll get well.” 

Here is a reminiscence of the method in which 
the harshness of the Penal Law system in its de- 
cline was mitigated by the action of the judicial 
bench: 


expenses. 


penses? ” 


“My poor old confessor, Father Grady,” said 
O'Connell, “ who resided with my uncle when | 
was a boy, was tried in Tralee on the charge of 
being a Popish priest, but the judge defeated 
Grady’s prosecutors by distorting the law in his 
favor. There was a flippant scoundrel who came 
forward to depose to Father Grady’s having said 


mass. 


‘But 7 am conducting © 


The judge ungraciously consented, and in | 
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“* Pray, sir,’ said the judge, ‘how do you know 
he said mass?’ 

“* Because I heard him say it, my lord.’ 

“* Did he say it in Latin?’ asked the judge. 

“*Ves, my lord.’ 

“*Then you understand Latin?’ 

“* A little.’ 

“* What words did you hear him say?’ 

“* Ave Maria.’ 

“*That is the Lord’s Prayer, is it not?’ asked 
the judge. 

“* Yes, my lord,’ was the fellow’s answer. 

“* Here is a pretty witness to convict the pris- 
oner,’ cried the judge. * He swears Ave Maria is 
Latin for the Lord’s Prayer.’ 

“The judge charged the jury for the prisoner, 
so my poor old friend, Father Grady, was ac- 
quitted.” 

In O’Connell’s early days the judicial bench was 
disgraced by a Judge 
O'Connell, “so fond of brandy that he always 
kept a supply of it in court upon the desk before 
him in an inkstand of peculiar make. His lord- 
ship used to lean his arm upon the desk, bob down 
his head, and steal a hurried sip from time to time 
through a quill which lay among the pens, which 
manceuvre, he flattered himself, escaped observa- 


Boyd, “who was,” said 


tion. One day it was sought by counsel to con- 
vict a witness of having been intoxicated at the 
period to which his evidence referred. Mr. Henry 
Deane Grady labored hard, on the other hand, to 
show that the man had been sober. -‘ Come now, 
my good man,’ said Judge Boyd, ‘it is a very im- 
portant consideration; tell the court truly, were 
you drunk or were you sober that occasion.’ 

“* Oh, quite sober, my lord,’ broke in Grady. 
with a significant look at the inkstand, ‘as sober 
as a judge.’ 

“The seemly gravity of the bench was in the 
hands of a queer keeper when committed to the 
care of Lord Norbury (the lord chief justice of the 
Irish Court of Common 1800-1827). All 
who remember him as he presided in court can 


Pleas, 


bear witness that nothing appeared to delight him 
so much as the uproar created by his volleys of 
puns. 

“* What is your calling and occupation, my hon- 
est man?’ he once asked a witness. 

‘* Please, your lordship, I keep a racket court.’ 

“*So do I,’ rejoined Lord Norbury, in gratified 
to the racket which 
stantly excited in court. 


allusion his witticisms con- 

“Tt is told of Lord Norbury that when passing 
sentence of death on a man convicted of stealing a 
watch, he said to the culprit: ‘My good fellow, 
you made a grasp at Time, but, egad, you caught 
Eternity.’ ”’ 

O'Connell used to relate the following pathetic 
story of a Mr. Tim Driscoll, for many years a 
leading member of the Munster Circuit: 





“T remember,” he said, “an occasion when Tim 
behaved nobly. His brother, who was a black- 
smith, was to be tried for his life for the part’ he 
had taken in the rebellion of 1798; and Tim’s 
unfriends among the barristers predicted that Tim 
would shirk his brother and contrive to be en- 
gaged in the other court when the trial should 
come on, in order to avoid the public recognition 
humble a connection as the blacksmith. 
Bets were offered upon the course Tim would take. 
He nobly disappointed the predictions of his ene- 


of so 


mies. He waited till his brother was brought into 
the dock — sprang into the dock and embraced 
him — remained at his side during the whole trial, 
cross-examined the witnesses for the prosecution 
from the dock, invariably styling the prisoner 
‘my brother.’ He carried the sympathies of the 
jury entirely him, got a verdict for his 
brother, and earned glory for himself.” 


with 


When O’Connell was lord mayor of Dublin, on 
the first day’s sitting his weekly court was, of 
The tipstaffs tried to 
“Let all persons leave the court that 
haven't business,” shouted one of these function- 
“In Cork,” said O'Connell, “ I remember 
the crier trying to disperse the crowd by exclaim- 
ing, ‘All ye blackguards that isn’t lawyers, quit 
the court!’ ” 


course, extremely crowded. 
clear it. 


aries. 


Here is a story related by O’Connell of doing a 
“Denis O’Brien had a 
record at Nenagh—the judge talked of purchasing 


judge out of a bribe. 
a pair of carriage horses, and Denis accordingly 
a magnificent pair, hoping they would 
answer his lordship, etc. The judge graciously 
accepted the horses, and praised their points ex- 
travagantly, and, what was more important for 
Denis, he charged the jury in his favor, and ob- 
tained a verdict for him. The instant Denis gained 
his point he sent in a bill to the judge for the full 
value of the horses. His lordship called Denis 
aside to expostulate privately with him. ‘Oh, Mr. 
O’Brien,’ said he, ‘I did not think you meant to 
charge me for those horses. Come, now, my dear 
friend, why should I pay you for them?’ ‘Upon 
my word, that’s curious talk,’ retorted Denis, in a 
tone of defiance; ‘I'd like to know why your lord- 
ship should not pay me for them?’ To this in- 
quiry, of course, a reply was impossible; all the 
judge had for it was to hold his peace and pay 
the money.” 

O’Connell thought that the Irish bar had no 
such wit as Curran, but that other membersof the bar 
participated in a large degree in the laughter-stir- 
ring quality. “As for myself, to the last hour of 
my practice at the bar I kept the court alternately 
in tears and in roars of laughter. Plunket had 
great wit. He was a creature of exquisite genius. 
Nothing could be happier than his hit in reply to 
Lord Redesdale about kites. In a speech before 
Redesdale (then lord chancellor of Treland) 
Plunket had occasion to use the word ‘ kites’ very 


sent him 
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frequently as designating fraudulent bills and 
promissory notes. Lord Redesdale, to whom the 
phrase was quite new, at length interrupted him, 
saying, ‘I don’t quite understand your meaning, 
Mr. Plunket. In England kites are paper play- 
things used by boys; in Ireland they seem to mean 
some species of monetary transaction.’ ‘ There is 
another difference, my lord,’ said Plunket; ‘in 
England the wind raises the kites; in Ireland the 
kites raise the wind.’ Curran was once defending 
an attorney’s bill of costs before Lord Clare. 
‘ Here now,’ said Clare, ‘is a flagitious imposition: 
how can you defend this item, Mr. Curran?’ ‘To 
writing innumerable letters, £100.. ‘Why, my 
lord,’ said Curran, ‘ nothing can be more reason- 
able. It is not a penny a letter.’ And Curran’s 
reply to Judge Robinson is exquisite in its way. 
‘I'll commit you, sir,’ said the judge. ‘I hope 
you'll never commit a worse thing, my lord,’ re- 
torted Curran. Wilson Croker, too, had humor. 
When the crier wanted to expel the dwarf, 
O’Leary, who was about two feet four inches high, 
from the jury-box in Tralee, Croker said, ‘ Let 
him stay whcre he is; De minimis non curat lex.’ 
And when Tom Goolde got retainers from both 
sides, ‘ Keep them both,’ said Croker; ‘you may 
conscientiously do so. You can be counsel for one 
side, and of use to the other.” 

“T remember,” said O’Connell, “ being counsel 
at a special commission in Kerry against a Mr. S.: 
and, having occasion to press him somewhat hard 
in my speech, he jumped up in the court and 
called me ‘a purse-proud blockhead.’ I said to 
him, ‘In the first place, I have got no purse to be 
proud of; and, secondly, if I be a blockhead, it is 
the better for you as the counsel against you. 
However, just to save you the trouble of saying 
so again, I'll administer a slight rebuke.” Where- 
upon I whacked him soundly on the back with the 
president’s cane. Next day he sent me a chal- 
lenge, but very shortly after he wrote to me to 
state that. since he had challenged me, he had dis- 
covered that my life was inserted in a valuable 
lease of his. ‘ Under these circumstances,’ he con- 
tinued, ‘I cannot afford to shoot you unless as a 
precautionary measure you first insure your life 
for my benefit. If you do, then heigh for powder 
and ball—I’m your man.’ Now this seems so 
ludicrously absurd that it is almost incredible, yet 
it is literally true.” — Law Times (London). 


- — 


CONFIDENTIAL COMMUNICATIONS TO 
JOURNALISTS. 


EFERRING to the point of professional privi- 
R lege raised in the trial in the Criminal Court 
of the District of Columbia of John S. Shriver, for 
alleged contempt in refusing to answer a question 
put to him as a witness during the senate’s Sugar 
Trust investigation of 1894, the New York Law 





Journal is unable to find any theoretical analogy 
between the position of a lawyer, or a doctor, or a 
clergyman, and that of a newspaper man, and feels 
convinced that the true interests of public policy 
would not be promoted by importing the feature 
of confidential privilege into the legal status of 
journalists. In this respect it disagrees with the 
great majority of the daily press, and for this 
reason the arguments advanced are reproduced 
herewith: 

“The imposition of silence upon professional 
men is essentially for the benefit and protection of 
the individual making disclosures. It is deemed 
necessary for the good of his life, liberty and 
estate, of his bodily health and of his soul, that he 
be privileged, without danger of betrayal, to tell 
the whole truth to his counsel, his physician or his 
spiritual adviser. The argument for journalistic 
confidential privilege certainly is not founded upon 
private right; we suppcse that it amounts to a 
claim that the interests of the great public will be 
subserved by allowing newspaper men to gather 
all possible information, and that to this end it is 
necessary to authorize them to guarantee that the 
identity of their informants shall not be disclosed. 
A somewhat paradoxical result is readily imagin- 
able. Of course the obligation to secrecy would 
have to be absolute and not merely discretionary. 
And if a journalist had received in confidence a 
very plausible story, which, after being printed, 
turned out to be exaggerated or distorted, the per- 
son who made the original communication would 
be shielded from all consequences. We are in- 
clined to think that the extension of rights and 
obligations of professional secrecy to journalists 
would as frequently work disastrously as advanta- 
geously from their own standpoint. 


“ From the standpoint of public policy, it should 
be observed that the proposed ‘change in the law 
would afford still more available opportunities 
than now exist for misleading the public through 
the newspapers. The crying journalistic abuses, as 
everybody knows, are sensationalism and rashness 
and mendacity. Only last winter a determined 
agitation was begun for journalistic reform. It 
would seem to be contrary to the central idea of 
such reform to take away from the responsibility, 
moral and legal, of all persons contributing to the 
insertion of matter in a newspaper. What most 
needs cultivation is the spirit of responsibility in 
all directions. A man who, to gratify a grudge or 
grind an ax, hoodwinks a journalist into publish- 
ing an exaggerated or distorted story, should cer- 
tainly be liable to exposure and answerable in 
damages. And as to the exceedingly vague argu- 
ment of general public interest, we believe the 
jovrnalists of the present day may well be trusted, 
under the law as it stands, to promptly inform the 
public of everything that is worth knowing and a 
great deal more besides.” 
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DISPOSITION OF PUNITIVE DAMAGES. 


PARAGRAPH from a recent number of the 
A Law Journal (London) calls attention to the 
English rule allowing damages to be recovered 
from the co-respondent in a divorce case, and also 
a rather peculiar exercise of discretion in the dis- 
position of such damages: 

“When a co-respondent in a divorce suit has to 
pay damages, are such damages the aggrieved 
husband’s or not? We are inclined to exclaim off- 
hand: ‘ Why, yes. Whose should they be but the 
person’s who has sustained the injury?’ But we 
should be wrong. The damages are meant to 
serve two purposes —to punish the co-respondent 
and to repair the domestic ruin which his miscon- 
duct has wronght. The husband does not always 
have them paid out to him, or assign them, or 
present a bankruptcy petition against the co-re- 
spondent in respect of them. The question turned 
up in a rather novel form before Mr. Justice Wil- 
liams —the bankruptcy forum — where the trustee 
in bankruptcy of the husband appeared to set 
aside a settlement of the damages made by him 
(the husband) as a fraud on his creditors. The 
settlement was made with the sanction of the 
Divorce Court, and was for the benefit of the err- 
ing wife and of the children as well of the 
husband, and Mr. Justice Williams had no diffi- 
culty in finding that it was not within the mis- 
chief of 13 Eli., c. 5, or the principle of Higgin- 
bottom v. Holme (19 Ves. 88). The court has in 
such a case the dominion of the fund, and might 
settle the whole of it if it liked on the wife and 
children.” 

Such a settlement of the damages would proba- 
bly be repugnant to American sentiment and the 
analogies of American law. A criticism of con- 
siderable force would be that the erring wife was 
to an extent suffered to profit by her own wrong. 
On the other hand, it may be said that the erring 
wife must live, and it is not immoral that the 
author of her ruin should make some provision to 
prevent her becoming a public charge, or worse: 
and that as far as the children are concerned, the 
disposition of the matter evinced much shrewd 
British sense. In pursuance of the combined the- 
ory of punishment and reparation, the wrongdoer 
was mulcted in pocket and the husband was in- 
demnified in whole or in part for increased or 
different expense in the support of his children 
entailed by the breaking up of his former family 
life. We are disposed to approve of any logically 
defensible efforts on the part of courts or legis 
latures looking towards making punitive damages 
as practically compensatory as possible. 

The theoretical anomaly of the doctrine of puni- 
tive damages in civil actions is generally recog- 
nized. Such doctrine has been not inaptly char- 
acterized as “a sort of hybrid between a display of 
ethical indignation and the imposition of a crimi- 





nal fine” (Haines v. Schultz, 50 N. J. L. 481). In 
some States the right to recover exemplary dam- 
ages is not recognized at all. One incidental ob- 
jection to the system of exemplary damages we do 
not remember to have seen discussed — their pos- 
sibly demoralizing effect on their recipient. If we 
can imagine the case of a husband, say without 
the incumbrance of children, who repudiates his 
adulterous wife and recovers heavy damages from 
her wealthy paramour, the breaking up of his 
home might be really a pecuniary advantage to 
him. There is, of course, a theoretical distinction 
between exemplary damages, pure and simple, 
and compensation for mental suffering. But 
whether a verdict amounting to a small fortune in 
a crim. con, case were nominally based on one 
ground, or the other, the result would be substan- 
tially the same; and it certainly would not be a 
nice thing or a self-respectful thing for a man to 
succeed to a life of luxury on the proceeds of his 
marital wrong. In the case of a libel, which is 
taken up and repeated by many newspapers, the 
aggrieved person may, by suing each of them in 
turn, gather in not merely a small, but quite a 
large, fortune, out of all possible proportion to 
any damage originally sustained, his reputation 
being additionally vindicated by each verdict in 
his favor. Indeed, this method of growing rich 
would be so comparatively easy that we have been 
surprised that attempts of adventurers or adven- 
turesses to embrace it, by colluding in starting 
sensational libels in circulation, have not been 
definitely exposed. 

_ We are not arguing against the retention of the 
doctrine of exemplary damages. We believe the 
arguments in its favor overbalance those against 
it, and fully subscribe to the following language 
from Sedgwick on the Measure of Damages (8th 
ed., vol. i., pp. 516, 517): 

“Upon the whole, the doctrine is to be sup- 
ported (except in those few jurisdictions which 
have repudiated it) mainly upon the grounds of 
authority and convenience. The historical facts 
already referred to show that it has its roots in 
that jealousy of the exercise of arbitrary and 
malicious power, to which the jury in our system 
of law has always been so keenly alive: and if it is 
an anomalous survival of a part of the old rule 
that the jury were judges of the damages, it must 
be inferred that it has survived because of its in- 
herent usefulness. Many anomalies which have 
far less authority behind them must be supported 
on this ground, and no anomaly supported by 
both authority and convenience can be eradicated 
simply by showing it to be illogical.” 

Everybody knows how difficult it is to procure 
the enforcement of criminal laws against smaller 
offenses, especially in large cities, because of the 
volume of more important matters pressing upon 
the attention of public prosecutors. For this rea- 
son we favor the policy, wherever practicable, of 
punishing petty acts of misdemeanor by the im- 





50 


THE ALBANY LAW JOURNAL. 








position of pecuniary penalties, suable for by per- 
sons aggrieved, either in whole or in part for their 
own benefit. It is very important that rights of 
substantial recovery should exist in the cases of 
torts, where often the actual indignity is atrocious 
but the pecuniary damage inconsiderable or nomi- 
nal. The doctrine of exemplary damages supplies 
an important adjunct to the criminal law as a 
deterrent from acts of moral turpitude and a pre- 
ventive of retributive violence. 

At the same time, there are cases in which it 
would be more conducive to right and justice in 
general if punitive damages did not go in their 
entirety as a purely personal perquisite to the indi- 
vidual aggrieved, and the suggestive incident of 
the English case above cited seemed worth calling 
attention to. — New York Law Journal. 


A QUESTION OF MILLINERY. 


N Illinois the question whether or not the 
i judges of the Supreme Court of that State 
shall wear judicial gowns, while upon the bench, is 
being agitated. 

The Chicago Legal News has worked itself up 
into a dreadfully agitated state of mind over the 
proposed innovation, and shouts that “ kingly 
crowns and gowns should find no place upon the 
American bench.” As nobody has proposed that 
the judges of the Illinois Supreme Court shall 
wear “kingly crowns,” or any other kind of 
crowns, on the bench, and as the adjective 
“kingly” has no application whatever to judicial 
gowns, gowns of the kind worn by the judges of 
the United States Supreme Court, since the 
court’s origin, without any obvious damage or 
danger to republican institutions, we don’t quite 
see the logical bearing of the Chicago paper’s out- 
berst of pseudo-patriotism. 

Whether American judges wear judicial gowns 
on the bench or “sit” in their shirt-sleeves is a 
matter of no great importance, so far as we can 
sce. Personally we would rather see a Supreme 
Court judge wearing a gown in a dignified man- 
ner than see, as we have seen, a Supreme Court 
judge wearing a black velveteen sack coat and a 
rec necktie, sitting with his feet on the desk before 
him, busily engaged in manicuring himself, dur- 
ing the progress of an argument. Still we can 
cenceive of no point of view from which this 
question of man-millinery might possibly seem 
worth serious consideration. 

But isn’t it about time that this nation had out- 
grown that youthful lack of confidence in its own 
ability to regard with indifference the lures of 
monarchical pomp, which lack led it, during the 
Jefferson Brick stage of its development, to lose 


no possible occasion for loudly protesting its utter | 
centempt for crowns and other such baubles of | 


royalty, and made it as desperately afraid of doing 
anything, no matter how trivial and harmless, that 





is generally dome in monarchies, as a reformed 
drunkard is of the first glass, and for the same 
reason? If, after a hundred years, our republican- 
ism must still be kept under a glass case to shield 
it from monarchical microbes, if it is in danger of 
being started on the downward road to royalty by 
indulgence in a judicial robe, it must be so weak 
and sickly a growth as to be hardly worth pre 
sc1ving. “ Republican simplicity,” in so far as it 
“comes natural,” is excellent and respectable, but 
straining after “ republican simplicity ” is no more 
respectable than any other affectation, and we con- 
fess that we have no patience with the kind of talk 
of which the Chicago paper's cheap, insincere, 
demagogic swash about “kingly crowns and 
gowns on the American bench” is a typical speci- 
nen. — Rochester Democrat and Chronicle. 


———__@—___. 


EVARTS' JOKE ON DEPEW. 


PLEASANT ANECDOTES ABouTt PRESIDENT Hayes 
Famous SECRETARY OF STATE. 


6¢P SAID I was going to tell you about the polliti- 

[ cal situation in Texas,” said Eli Perkins to a 
reporter for the Chicago Inter-Ocean, “ but that 
ain’t what the public wants. The public wants 
something light and short. That’s where I made 
my reputation — knowing where to stop. 

“ Speaking of politics — New York would have 
been proud and glad to have had Chauncey Depew 
represent us at the English court. 
around American. 


He is an all- 
He came up from the people 
like Alger, and Blaine, and Garfield. John Hay is 
loved through our literature, he is from the farm 
too; but he never hoed corn and split wood, like 
Depew and Alger. 

“ Evarts — William M. continued Eli, 
“secretary of state under Hayes — is another all- 
around American. He was born on an old New 
England farm, up in Windsor, Vt.” 

“What is the great constitutional lawyer who 
defended President Johnson at his impeachment 
trial doing now?” 

“The old man is blind,” said Eli, sadly; “ but 
he is still as bright as a boy. He has given up 
practice, and now spends most of his time on the 
old farm at Windsor. 
and Berkshire pigs. 


Evarts,” 


He raises Alderney cows 
“My Alderneys,’ he said, one 
day, ‘have maroon ribbons on their necks and 
gilded buttons on their horns, and my pigs have 
bells on their ears and tails.’ 

“ By the way,” said Eli, in a reminiscent mood, 
“T rode up to Windsor with Mr. Evarts the other 
day. He was accompanied by a boy, who was 
reading the morning papers. As soon as he recog- 
nized my voice, he said: ‘Come over here, Eli. 
You know what I want. Give me the digest of all 
the news, and all the funny stories. Oh, I do miss 
the stories so! What has Depew said lately?’ 
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“A moment afterward we were talking about 
riding on the Wagner, and I said: ‘ Now, Mr. 
Evarts, you have ridden a good deal on the 
sleeper, and how had a man better lié to sleep 
Head to the engine, or feet toward the 
engine?’ 

‘Oh, you shouldn’t come to a lawyer with 
such a question as that, Eli. That isn’t a law 
question; that is an engineering question. You 
should go to some railroad president with such a 
question. Go and ask Depew.’ 

“* But Depew is a lawyer, isn’t he?’ I said. 

“* Well, y-e-s!) Depew is a lawyer;’ then, con- 
tinuing slowly and thoughtfully, ‘ but all the law 
Depew knows wouldn't bias him in answering any 
question.’ 

“When I told this story at the Lotos Club a 
week afterward, Depew happened to be there. He 
laughed with the rest, but just before he left he 


well? 


leaned forward, with his hand over his mouth, and 
whispered to me: 

“*The story is all right, Eli; but if you won't 
tell it any more in New York, I'll give you an 
annual on the road.’ 

* Mr. Evarts for years sent a half-barrel of pork 
every year to Bancroft, the historian, with a char- 
acteristic note. No one ever read these notes but 
When the historian died they found 
notes Evarts, tied up with red 
tape by the hand of the dead author: 


Bancroft. 
these two from 

“*Drar Bancrort: If your history of America 
ever becomes as successful as “ Carlyle’s History 
of the French Revolution,” it will be largely at- 
tributable to my pen. Evarts.’ 

“*Drar Bancrort: I send you two products 
of my pen to-day — my usual half-barrel of pig 
pork and my eulogy on Chief Justice Chase. 


** Evarts.’” 


—_—___>—_——- 


Legal Laughs. 

The nervous, wiry little lawyer ran his bony 
fi.gers through his shock of bright red hair, 
squared his shoulders, and turned towards the 
jury. His frame quivered with suppressed excite- 
ment. His small, yellow eyes were full of baleful 
glitter. It was apparent he was about to deliver 
a telling blow upon the opposition. 

His immediate victim was the witness in hand, 
who had been called to the city to testify in a 
damage suit for personal injuries, on trial in the 
Superior Court. The doctor was a pacific-looking 
nian, tall, awkward, smooth-shaven, and of heavy 
features, denoting a phlegmatic disposition. The 
jury had discovered he possessed a vein of humor 
that expressed itself in occasional dry witticisms 
and drolleries. 

The doctor had happened to be the first person 
on the scene when the lawyer’s client, a twelve- 
year-old boy living on the West Side, had been 





run over by a cable car. The attorney was trying 
to shake his testimony, which was to the effect 
the boy said, just after the accident, he was trying 
to steal a ride by catching on the side of the car, 
when he slipped and fell under the wheels. 

“ Doctor,” said the attorney, “ wasn’t the boy 
under the influence of opiates when he made that 
statement? ” 

“No. He said that first thing, before the opera- 
tion.” 

* Well, you can’t be sure after two years just 
when he said it. Isn't it true you gave the boy 
opiates before you dressed the leg?” 

“No; didn’t give him opiates at all.” 

“What? Do you mean you operated on that 
bey’s leg without giving him any opiate to keep 
hiui from suffering?” 

“Yes. I didn’t give him any opiates.” 

Here was the lawyer’s opportunity. His man- 
rer was tragic as he cast a hateful glance at the 
street car company’s witness and turned to the 
jury. 

* Gentlemen of the jury,” he cried, “this great 
corporation comes into court to fight the claim of 
this boy, a cripple for life, and asks you to believe 
the testimony of this man, who confesses himself 
an inhuman wretch. Think of the agonies that 
boy suffered while the operation was in progress, 
and still this human fiend gave him no opiates to 
relieve his suffering. See him as he sits 
there on the witness stand. He is gloating yet 
over the memory of this poor child’s pain.” 

The doctor kept on grimly smiling until the 
lawyer paused to let his words strike in on the 
minds and consciences of the jurors; then with a 
slow turn of the head towards the jury-box, with 
a half apologetic drawl, the doctor said: 

“We don’t use opiates in surgical operations; 
use anesthetics.” 

If the court had ordered the bailiff to remove 
from the room all who laughed, the little red- 
haired lawyer would have been left alone with his 
thoughts. — Chicago Journal. 


smile 


They have a good one just at present on a well- 
known Bangor lawyer, who is noted for his ab- 
sent-mindedness. He went up his own stairs the 
other day, and seeing a notice on his door, “ Back 
at 2 o'clock,” sat down to wait for himself. — Ohio 
Legal News. 


— 


COMPANY LAW AND THE QUEEN'S 
REIGN. 


\ ANY and marvelous have been the achieve- 

ments of the queen’s long reign; but, to 
contemplation’s sober eye, has there been anything 
more memorable, more marvelous, in the dual 
demesne of commerce and law than the evolution 


of the joint-stock company? When her majesty 
ascended the throne that expression was a by- 
word, a synonym for reckless speculation and 
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ruin — for scenes like those of the Glasgow bank 
failure. To-day there are probably thirty thou- 
sand sound and successful companies carrying on 
business in every quarter of the habitable globe, 
busily engaged in all sorts of useful and profitable 
industrial undertakings. What has made the dif- 
ference? An era of unexampled national prosper- 
ity has had something to do with it, creating a 
vast reservoir of capital ever seeking profitable in- 
vestment; but ?f we ask why this capital has poured 
itself into the channels of trading companies we 
must find the real reason in the wisdom of the 
law which has regulated the formation and the 
operations of these great trading corporations. It 
was the genius of Lord Bramwell which first in- 
vented the magic word “limited.” ‘“ Write it on 
my tombstone,” he said facetiously, and he might 
well be proud of the invention. That little key it 
is which has unlocked the golden stream, yet it is 
but one instance of the beneficent adaptation of 
the law. The Companies Act was a mere frame- 
work. Its policy and its principles had to be 
worked out in detail by the judges, and we may 
well wonder at and admire the vast body of judge- 
made law which has transformed the Companies 
Acts into an admirable code of company law. 
Think of the volume of law on such subjects as 
the formation of companies; of ultra vires and 
intra vires; of promoters and their fiduciary rela- 
tionship; of directors, their powers and their lia- 
bilities; of the agreement to take shares; of pay- 
ment for them, of their transfer; of preference 
shares, and founders’ shares, and bonus shares, 
and underwriting contracts; of debentures, with 
all their special law; of the network of rights and 
liabilities connoted by “ winding-up.” All these 
things our judges have had to think out — suum 
cuique tradere—seconded by the arguments of 
counsel and the commercial experience of solici- 
tors and other business men; and if we have to- 
day in full and successful working this vast sys- 
tem of industrial co-operative enterprise, it is in 
no small measure due to lawyers of all ranks who 
have helped to develop this branch of our commer- 
cial law in the spirit of Lord Holt and Lord 
Mansfield. Some will ask with Burke, “ Are not 
our laws written on the sands of time and effaced 
by the winds of popular opinion?”’ But how mis- 
leading is a metaphor! That very change is their 
glory, not their reproach. It means that the 
judges are constantly adapting them to the chang- 
ing exigencies of the social environment. — Law 
Journal (London). 


English Rotes. 


Lord Justice Lopes, who has been created a life 
peer, belongs to a well-known family in the west 
of England. He is the third son of Sir Ralph 
Lopes, the second baronet, of Maristow, Devon, 


| and first saw the light in 1838. Becoming a bar- 
rister, he went the Western Circuit, and, with Mr. 
Justice Charles, divided much of the practice leit 
by Coleridge and Karslake on their promotion, 
A staunch Conservative, he sat in the house oj 
commons for Launceston and Frome. On the 
death of Mr. Justice Archibald, in 1876, Mr. Lopes 
was chosen a judge of the now defunct Court of 
Common Pleas, and, after serving nine years, was 
appointed lord justice of appeal. By his marriage 
his lordship became connected with the old Corn- 
ish families of Molesworth and Trelawny. 


The death of Sir John Simon removes still one 
more link binding the present with the past. The 
deceased knight was one of the few living ser- 
geants-at-law who practised in the old Court of 
Common Pleas. We believe that now but one 
remains. There are, however, several of the 
judges who became sergeants in accordance with 
the old practice which made this necessary. It is 
impossible to avoid a feeling of regret at the 
gradual disappearance of an ancient and honored 
class. — London Law Journal. 


A curious proposal, says the London Law Jour- 
nal, has been put forward by a well-known mem- 
ber of the American bar in regard to the defence 
of prisoners. It is that counsel for the crown 
should prosecute and defend at the same criminal 
trial. The advantage that is claimed for this ap- 
pearance of State counsel ina dual capacity is that 
it would remove the notion that their chief object 
is to obtain a conviction, and enable them to find 
out in a spirit of judicial inquiry all the facts of the 
case. In other words, the public prosecutor, also 
a public defender, would sit in judgment upon the 
prisoner before his case came before the jury, and 
would withhold from the twelve good men and 
true all the theories of innocence with which the 
prisoner’s case might be strengthened, but in 
which he himself, with the information in his pos- 
session as prosecuting counsel, saw no reason to 
believe. One trial conducted on such a system of 
advocacy would, we imagine, be amply sufficient to 
prove that not even counsel for the crown can 
serve two masters. 


Lord Justice Lopes will, it is understood, as- 
sume the title of Baron Heywood. 


A Canadian law library has been established in 
London. Statutes, reports and gazettes have been 
received by the librarian, Mr. S. V. Blake, from 
the Dominion and most of the provinces, and a 
valuable collection of French law works has been 
lent the library. It is intended to raise, by sub- 
scription, sufficient funds to fill important gaps. 

The race of special pleaders in England will 
soon be extinct. The Law List for the present 
year shows that only seven remain; forty years ago 
there were 109. 





The paramount right in navigable waters is the 
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right of navigation which belongs to the subjects 
of the realm, and it has been held that every grant 
by the crown of the soil is subject to this public 
right, which includes the right to anchor, says the 
London Law Journal. The defeat of any attempt 
to interfere with the fullest exercise of this right is 
welcome. The Court of Appeal has, in the At- 
torney-General v. Wright, emphatically affirmed 
the existence of a general right to anchor a boat 
in navigable waters, not merely by dropping an 
anchor, but also by putting down moorings, which 
the owner of the boat can leave behind and return 
to at will. Claims have sometimes been success- 
fully made by the owners of the soil under navi- 
gable waters to charge dues for the right to 
anchor. In the present case, however, the lessee 
of an ancient fishery asserted a right to cut boats 
adrift and seize as his property the moorings 
which had been affixed to his land. 


oe 


Legal Hotes. 


\ new statute in Connecticut makes it unlawful 
for officers of public records, State, municipal or 
court, to use any ink in making public records not 
approved by the secretary of state. This is based 
upon the fact that in using poor ink in past years 
some important records are now nearly illegible. 

A sanitary Bible for the use of court-rooms has 
been put on the market. It is bound with white 
celluloid instead of leather, and it can, therefore, 
be washed and disinfected from time to time. One 
of these Bibles is already in use in the mercantile 
department of the board of health of New York. 

Prosecutions are expected to begin soon under 
a new Massachusetts law which forbids the wear- 
ing of the body or feathers of any undomesticated 
bird. Every offender will be fined $10, and the 
prosecuting witness will be paid a reward of $5. 

C. W. Walton, justice of the Supreme Court of 
Maine, will soon retire after a service of forty 
years. 

The Oklahoma legislature is considering a law 
to abolish the sharp-pointed shoe. The newspaper 
wits are, of course, getting in their work on the 
V-toe question. 

Applying the doctrine that a loss or injury is 
due to the act of God where it is occasioned ex- 
clusively by natural causes such as could not be 
prevented by human care, skill and foresight, it is 
held, in Wald v. Pittsburg, C. C. & St. L. R. Co. 
({Ill.], 35 L. R. A. 356), that an unprecedented 
flood, by reason of which the baggage of a pas- 
Senger is swept away, is an act of God; but that 
where unnecessary delay of a carrier made the loss 
of the property by such flood possible, the carrier 
is liable. 

McGill University, Canada’s most famous insti- 
tution of learning, will have a notable addition to 
its faculty, in September next, in the person of Mr. 





F. P. Walton, B. A., LL.B. In connection with 
the faculty of law, it has hitherto not been found 
possible to arrange a satisfactory scheme of work, 
owing to the professors attached to that faculty 
being engaged in the active duties of their profes- 
sion and unable to devote the necessary time to 
the work which the departure demanded. Ever 
since the resignation of Dean Trenholme, the gov- 
erning body of the university have had in mind the 
appointment of a permanent dean, whose entire 
time would be devoted to the interests of the 
faculty, and who would be attached also to the 
faculty of arts, delivering, in connection with the 
chair of history in that faculty, lectures on consti- 
tutional law and history, Roman law, and cognate 
subjects. The desire of the authorities has been to 
establish as far as possible, in addition to the ordi- 
nary law lectures, a scientific and advanced school 
of law, in which the course of study shall afford a 
scientific training for future lawyers and judges, 
and a fitting preparation for the legislature and 
public life. In pursuance of this plan, Mr. Walton 
was appointed by the board of governors. He is 
a member of the Scotch bar, and has been for sev- 
eral years past specially identified with the teach- 
ing of law in the universities of Edinburgh and 
Glasgow. He is an accomplished linguist, and is 
at present examiner of modern languages in the 
University at Edinburgh. He has resided a good 
deal in France, and studied the civil law of that 
country, whose language he speaks fluently. It 
will thus be seen that Mr. Walton is peculiarly well 
fitted for the duties which he will undertake at the 
head of the law faculty of McGill University. 


A jury summoned by direction of the court from 
the country districts of a county to the exclusion 
of residents of a city is held, in Zanone v. State 
({Tenn.], 35 L. R. A. 556), to be illegal under a 
constitutional guaranty of an impartial jury of the 
county. 

A gift over in the event of the death of any of 
testator’s children “ without living heirs of their 
body” is held, in Glover v. Condell ([Tll.], 35 L. 
R. A. 360), to import a definite failure of issue, and 
not to contravene the rule against perpetuities — 
especially where the gift is of personalty and the 
share of any child dying without living heirs is to 
be divided among the remaining children of the 
testator. 

Some important questions as to the cross-exam- 
ination of a defendant in a criminal case who takes 
the witness-stand in his own behalf are decided in 
State v. Pancoast ({N. D.], 35 L. R. A. 518), and 
it is held that he is subject to the same rules of 
cross-examination that govern other witnesses, 
and may be required to answer any relevant and 
proper question that will tend to convict him of 
the crime for which he is being tried, even though 
it may also tend to convict him of some collateral 
crime. 
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Hotes of Recent Amevican Decisions. 


Joint Verdict — Judgment Against Only One of 
Several Defendants. — In an action against several 
defendants to recover damages for injuries inflicted 
upon plaintiff by a wild and vicious bull, which, it 
was alleged, had been turned loose by defendants 
upon the streets of the city, a verdict having been 
returned “for the plaintiff,” and assessing the 
damages, one of the defendants against whom 
alone judgment was rendered upon that verdict 
can not complain that judgment was not rendered 
against the other defendants also, as it was agreed 
in writing that she alone was the owner of the 
business for which the bull was purchased, and 
she was the one who, in law and justice, ought to 
pay, and would have to pay the judgment; and, 
besides, counsel for defendants had asked, after 
the testimony was heard, that the jury be in- 
structed to find for the other defendants. (Pfaf- 
finger v. Gilman | Ky. Sup. Court], Ky. Law Rep., 
June 15, 1897.) 


Principal and Agent — Parties to Actions. — 
Where an agent, in selling goods subject to the 
approval of his principals, agreed with the buyer 
to take from him a horse at a certain price, to be 
credited on the last of three notes executed for 
the purchase-price of the goods, that agreement is 
not binding on the principals, no reference being 
made to it in an order for the goods, signed by 
the buyer, to be forwarded to them, and the agent 
is not a necessary or proper party to an action 
upon the note upon which the price of the horse 
was to be credited. (Russell & Co. v. Cox [Ky. 
Sup. Court], Ky. Law Rep., June 15, 1897.) 


Torrens Land Title Act in Ohio Unconstitu- 
tional.— The following is the syllabus of the 
opinion of the Supreme Court of Ohio in the case 
involving the constitutionality of the Torrens 
Land Title Act of that State: 1. The remedy by 
due course of law, guaranteed by section 16 of the 
Bill of Rights, extends to all the adversary rights 
of persons in property and requires that before 
there is a judicial determination affecting such 
rights process to obtain jurisdiction of the person 
claiming it shall be issued and served, except that 
the legislature may provide for a substituted or 
constructive service to be made when actual ser- 
vice is impracticable. The act of April 27, 1896, 
entitled ‘‘ An act to provide for the registration of 
land titles in Ohio,” etc. (92 O. L. 220), is repug- 
nant to this section of the Constitution. 2. Said 
act is repugnant to section 19 of the Bill of Rights, 
because it attempts to authorize the taking of pri- 
vate property for uses that are not public and 
without compensation. 3. Said act is repugnant 
to section 1 of article 4 of the Constitution, because 
it attempts to confer judicial power upon the 
county recorder. 





Aotes of Recent English Decisions, 


Injunction — Corporation — Misapplication oj 
Funds — “ Ultra Vires ” Libel — Tort — Master's 
Right to Defend Servant. — Appeal from an order 
of North, J., restraining the association until the 
trial of the action from expending their funds in 
defending a libel action which had been brought 
against their agent. The association was incorpo- 
rated by royal charter for the purpose of founding 
and maintaining schemes for the benefit of nurses, 
supplying information to nurses, promoting con- 
ferences and meetings, and doing anything inci- 
dental or conducive to carrying into effect these 
objects. The association published quarterly a 
newspaper, called the Nurses’ Journal; the Journal 
of the Royal British Nurses’ Association, for the 
information of members of the association, and a 
copy was sent to each member. This journal was 
carried on under a honorary editor, whose duties 
were merely secretarial, and a journal and library 
sub-committee. The sub-committee sent to the 
editor, who published it in the journal for August, 
1896, a report of proceedings at a general meeting 
of the association, with comments. A Dr. Bedford 
Fenwick alleged that these comments were a libel 
on him, and brought an action against the editor 
for damages. He refused to make the association 
defendants. The executive committee of the asso- 
ciation passed a resolution that inasmuch as the 
action ought to have been brought against them, 
a sub-committee should be appointed to defend 
the action on behalf of the editor, and that the 
treasurer should be authorized to pay the costs. 
This resolution was approved at a meeting of the 
general council of the association. An action was 
then commenced by Miss Breay, an ordinary mem- 
ber of the association, against the association to 
restrain them from expending their funds in this 
way. North, J., granted an injunction until the 
trial; and the association appealed. Their lord- 
ships allowed the appeal. They said that the asso- 
ciation had ample power to publish, and did them- 
selves publish, the journal. The editor was no 
doubt liable for publishing the libel, but the asso- 
ciation would also be liable for the very same 
thing, and could spend their money in defending 
themselves. Dr. Fenwick might have brought one 
action against them and the editor; they need not 
have severed in their defense; and as between 
themselves and the editor they were the persons to 
blame. Their position could not depend on 
whether Dr. Fenwick did or did not make them 
parties. The editor was their servant, and there 
would be nothing wrong in a master undertaking 
the defense of his servant in these circumstances. 
To say that they could not spend their money in 
this way, as an ordinary master could, would be to 
say that a corporation could not transact ordinary 
business. (Breay v. Royal British Nurses’ Asso., 
Ct. of App. Law Journal [London], June 26, 1897-) 





